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Conceptual approach to assessing
the economic efficiency of out-of-court
settlement of construction disputes

The paper is focused on the potential of conciliation mechanisms as an integral component of investment and
construction projects delivering in terms of out-of-court disputes resolution, taking into account their diversity
and the presence of a public element. The main goal of mediation approaches is emphasized — to reduce con-
flict component in both economic activity as a whole and in the construction industry. Concept approach towards
cost-effectiveness evaluation of out-of-court disputes resolution is represented revealing the levels of media-
tion approaches development (legislative enshrinement, regulatory and consulting activity, sphere of education,
the structure of contracts) and structuring the costs of litigation: litigation fee, expenses for conducting a con-
struction expertise focusing on economic, technical, financial, value assessment and examination, expenses for
the services of a representative (legal assistance) and indirect costs which are mostly related to time period. Fur-
thermore, essential factors which have an impact on cost-effectiveness evaluation are highlighted: the amount
of litigation fees, the duration of proceedings, inflationary processes, fee exemptions and refund and type of
a contract. An important conclusion is made in the article that even in case of winning, court proceedings with-
out the use of mediation technologies at the early stages (referral to conciliation rooms) is not an effective way to
settle disputes. The findings and results can foster constructive partnership while delivering projects and taking
preventive measures in order to reduce significantly the level of conflicts in investment and construction sphere.
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INTRODUCTION

The current priorities of the construction indus-
try development are focused on the implemen-
tation of conciliation mechanisms in practice,
which make it possible to eliminate contradictions
and disagreements in project delivery promptly and
at the lowest cost (both direct and indirect).

The above mentioned conciliation mechanisms
provide mediation approaches, the main goal of
which is to reduce conflict component in both eco-
nomic activity as a whole and in the construction
industry (given that construction disputes are among
the most mediative), and, as a result, to create
a framework for ensuring a favorable business cli-
mate, taking into account certain inequalities be-
tween representatives of government agencies and
large construction companies, banks and represent-
atives of small businesses. Because of this, the prin-
ciple of adversarial litigation reinforces the destruc-
tive processes of construction projects practical
implementation.

The basics of mediation approaches are the con-
structive nature of interaction among participants in
economic activity, the priority of negotiation process,
the voluntary nature of certain procedures, cost re-
duction and resource savings (compared with judi-
cial proceedings), the availability of additional com-
petencies of dispute resolvers, their independence
and impartiality [1].

MATERIALS AND METHODS

Concept approach towards cost-effectiveness
evaluation involves revealing the levels of mediation
approaches development and structuring the costs
of litigation.

Structural dynamic analysis of disputes resolu-
tion methods has allowed to identify the following
essential aspects:

¢ the greatest difficulty in resolving disputes in-
volving a public element is the lack of concili-
ation mechanisms and constructive interac-
tion [2];
the presence of a public element significantly
limits the scope of alternative dispute resolu-
tion methods, which may be non-arbitrable;
commercial arbitration is the least preferable
way of resolving disputes related to the imple-
mentation of construction projects, as it does
not allow to cover all disputable points and
monitor all stages of project implementation,
timely relieving tension and coordinating the in-
terests of all participants (both professional and
non-professional) [3];

project mediation with the participation of
construction experts with specialized compe-
tencies may be the most promising way to re-
solve disputes [4];

the relevant contract clauses should detail dis-
pute resolution procedures and provide a clear
concept of dispute resolution with a differenti-
ated approach to managing disputes and disa-
greements in the project;

it is also important to consider the option to
use alternative dispute resolution after the ini-
tiation of litigation;

in order to develop specialized ways of dis-
pute resolution in the public element, it is nec-
essary to develop not only out-of-court meth-
ods (mediation, extrajudicial expertise), but
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Fig. 1. Statistics characterizing the level of conflict in investment and construction (in the Russian Federation)

also conciliation procedures provided for by the procedural
legislation, which can be initiated within the courts (most of
them have open and functioning conciliation rooms, the par-
ties can apply to such rooms at any stage of the process) [5].

Moreover, existing approaches to the usage of conciliation
mechanisms (in terms of out-of-court dispute resolution) do not take
into account the total amount of costs of disputing parties and their
subject composition.

It is necessary to emphasize that in practice the amount of
damage to one or more parties to a dispute is often the result of not
only violations of contractual obligations arising from errors and
miscalculations of parties, but also can occur for the reasons not
depending on them in investment and construction activities
(Fig. 1).

Mediation approaches in the sphere, in which public authorities
are involved, require a number of measures that are both directive,
organizational and managerial in nature [6].

Let us highlight the levels of implementation of these approa-
ches:

1. Legislative enshrinement: the most preferable way to intro-
duce out-of-court mediation approaches into practice is to fix
the procedures in various legislative acts (having both general pro-
cedural character and sectoral affiliation). Moreover, such proce-
dures may be mandatory, in which case the disputing parties will
have no choice but to apply them. It should be emphasized that
the opinions of scholars and practicing mediators are traditionally
divided, not all of them are supporters of the mandatory nature of
the use of alternative dispute resolution methods, as it can be of
a formal nature and only delay the process (if the conflicting parties
do not intend to constructively resolve the contradictions) [7].

2. Regulatory activities: establishing standards for interaction
with business entities, requirements for relevant procedures,

adoption of legal acts and methodological recommendations as
a guideline. Even if it constitutes “soft” regulation” of relations, nev-
ertheless the level of conflict can be significantly reduced.

3. Consulting activities: the use of alternative dispute resolution
methods involves the involvement in the processes of dispute pre-
vention and resolution of persons with special competencies
in such areas as conflict management, psychology, design and ex-
pert activities, information technology, architecture. The participation
of such individuals, in turn, determines the development of consult-
ing services market in terms of effective management of disputes
and disagreements in the project [8].

4. The field of education: it is obvious that the development of
additional competencies takes place at the level of educational pro-
grams that provide appropriate training areas within the framework
of using alternative dispute resolution methods in relation to project
management (for example, project mediation, extrajudicial exami-
nation, etc.), taking into account the intersectoral orientation.

5. Contract instruments particularly related to the implementa-
tion of projects with the participation of public authorities [9, 10].
An important conclusion can be made that public contracts, con-
cession agreements, agreements on the procedure of monetary
compensation to the owners of engineering networks often contain
bonded (unfair) conditions. Such conditions may relate to excessive
penalties, high amount of payments to in the absence of counter-
part provision, unclear obligations of the public party, asymmetry
of responsibility, overly burdensome obligations for the construction
of social infrastructure, gratuitous transfer of the created objects,
etc. In turn, the lack of negotiation process in a number of cases
does not allow economic entities to influence the wording of con-
tracts, so it is extremely important that the initial standard forms do
not contain knowingly unreasonable conditions (Fig. 2) [11].
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Fig. 2. Levels and directions of efficient approaches development

RESULTS

Adoption of measures at various levels will ensure the effective-
ness of mediation approaches in the process of project delivering.

As mentioned above the cost-effectiveness evaluation involves
structuring the costs of litigation (taking into consideration the amount
of the claim, approximately — 9-10 % of this amount):

e litigation fee (which depends on the value of the claim). In ac-
cordance with the recent reform in the Russian Federation,
the amount of such fees has significantly increased, it creates
an important incentive for the parties to use out-of-court set-
tlement;

e expenses for conducting a construction expertise focusing
on economic, technical, financial, value assessment and ex-
amination;

e expenses for the services of a representative (legal assis-
tance).

Indirect costs are mostly related to time period.

As a practical example, a case on recovery of debt under
an agreement on payment of monetary compensation to the owner
of engineering networks and structures (compensation for all losses
caused by the elimination of gas networks on the land plot) can be
considered.

These actions are necessary in the case of construction of fa-
cilities on the land plot if there is a need to take measures in relation
to engineering networks and structures. The peculiarity of such dis-
putes is the dependence of issuance of a permit for commissioning
of the facility on the actions of the owner of the said networks to
execute the act of liquidation. In addition, a procedural feature of
similar cases is the need (in some cases) to initiate a forensic ex-
pert examination to establish the actual cost of the work performed.

Payment for work performed is based on actual costs incur-
red and the compensation amount specified in the contract is

Elaboration of contracts
standard forms

Improving disputes
settlement systems

provisional and cannot be used for final calculation of the cost of
work.

In practice, the parties may disagree as to the interpretation of
the terms of the agreement concerning the determination of the price
of the work: the defendant may believe that the initially determined
price is approximate and subject to adjustment in relation to the ac-
tual costs incurred in performing the work, while the plaintiff may
believe that the price of the work is not subject to adjustment unless
the scope of work agreed upon by the parties is changed.

If we consider the ability of such disputes to be mediated, it is
clearly present, both in terms of mediation itself, which allows to
agree on the value of the work performed, and out-of-court expert
examination (which also belongs to alternative dispute resolution
methods) in order to determine the actual scope of work performed
and its value [12]. Moreover, such disputes often point to inconsist-
ent behavior of a party to the dispute, including requests to take
measures to fulfill obligations and readiness to make a final settle-
ment.

In practice the total duration of such disputes may be about two
to three years. Even in case of winning the dispute it is necessary to
take into account inflationary processes, which for three years can
amount to — 28 %.

Thus, even in the event of winning the case (although, as noted
above, in such disputes the results of the forensic construction ex-
pertise are decisive), given the length of the trial, there are substan-
tial losses due to inflationary processes.

As for mediation technologies, disagreements concerning
the amount of compensation to the owner of engineering networks
and structures (compensation of all losses caused by the liquida-
tion of gas networks on the land plot) can be settled both within
the framework of judicial mediation and out of court. In the first
case — the plaintiff's savings would amount to 70 % of the litigation
fee (in case of conclusion of a settlement agreement (conciliation
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agreement) before the decision of the court of first instance, this
amount is subject to refund to the plaintiff). And, in addition, time
savings would have been achieved (even taking into account the ex-
pert examination) [13].

In the second case, the costs could be associated only with
the negotiation process with the participation of a mediator and, if
necessary, with out-of-court expertise.

Thus the analysis shows that the use of alternative dispute reso-
lution methods is the most preferable way out of a conflict situation,
and at the earliest stages. Thus, in practice there are cases of con-
clusion of amicable agreements after a considerable period of time
(for example, almost 2 years) after filing a statement of claim and
after the case has passed all the court instances. Undoubtedly,
such time costs seem unreasonable in view of the above factors.

CONCLUSION

Current development priorities require a significant revision of
approaches to conflict reduction in the construction industry. The use
of mediation approaches could have a significant impact on this pro-
cess [14].

The conceptual approach to assessing the economic efficiency
of out-of-court dispute resolution is based on the ratio of the costs
of litigation and conciliatory procedures (such as project mediation
and out-of-court expertise), taking into account such factors as
the amount of litigation fees, the duration of proceedings, inflation-
ary processes, fee exemptions and refund and type of a contract.

Analysis of the cost-effectiveness of dispute resolution using
mediation approaches was carried out on the example of a dispute
on debt recovery under the agreement on payment of monetary
compensation to the owner of engineering networks and structures
(compensation for all losses caused by the liquidation of gas net-
works on the land plot). Thus, litigation costs amounted to more
than 9 % of the claim amount. In addition, indirect costs related to
the time resource lead to depreciation of the claim amount for the
plaintiff (due to inflationary processes). The calculation made (tak-
ing into account the average duration of the trial) showed a loss of
30 % and a long stay in the conflict. Thus, even in case of winning,
court proceedings without the use of mediation technologies at the
early stages (referral to conciliation rooms) is not an effective way to
settle disputes.

Despite the obvious potential of mediation approaches, there is
currently a clear lack of measures aimed at their development, and
therefore levels of adoption are outlined: legislative enshrinement,
regulatory and consulting activity, sphere of education, the struc-
ture of contracts [15].

KoHuenTyanbHbIN NOAXOA K OLlEeHKe
3KOHOMMYECKOMN IPPEKTUBHOCTHU
BHecyae6Horo paspeLueHus
CTpOUTENbHbIX CNOPOB

CraTba NOCBALLEHA NOTEHLMaNy NPUMUPUTENbHBIX MEXaHN3MOB
Kak HeOTbEMSIEMOr0 KOMMOHEHTa peanu3auny UHBECTULIMOHHO-
CTPOUTESIbHBIX MPOEKTOB C TOYKM 3PEHUS BHECYAEOHOro paspe-
LLIEHWS CMOPOB, C YH4ETOM MX Pa3Hoo6pasns 1 Hanuums nyonmy-
HOro anemeHTa. loa4YepkrBaeTca OCHOBHAA LieNb MeAnaTUBHbIX
NMOAX0A0B — CHWKEHME KOH(DIMKTHON COCTaBMAOLLEN Kak B 9KO-
HOMUYECKOW AeATeNIbHOCTY B LIeSIOM, TaK U B CTPOUTESIbHOW OTpa-
cnu. MpeacTaBneH KOHUEeNTyanbHbIN NOAXOM K OLIeHKE 3KOHOMMU-
YeCcKoW 3pheKTUBHOCTN BHECYAEOHOIO YperynnmpoBaHus Criopos,
pacKpbIBaKOLLMIA YPOBHU BHEAPEHUS yKa3aHHbIX NOAXoAoB (3a-
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KoHoJaTenbHOe 3akpenneHne, KOHCaNnTUHroBas AesTenbHOCTb,
cthepa o6pazoBaHmns, MOANUKALNA KOHTPAKTHBIX KOHCTPYKLINIA)
N CTPYKTYPVPYIOLLMIA 3aTpaThkl Ha cyaebHbI npouecc: cyaebHble
N3AEPXKKKN, PacXofpbl HAa NPOBEAEHNE CTPOUTENBHON KCNepTU3bI,
HanpaBfiEHHOWN Ha SKOHOMMUYECKYIO, TEXHNHECKYIO, (HMHAHCOBY!O,
CTOMMOCTHYIO OLIEeHKY, pacxofbl Ha ycnyrv npeactasutens (opu-
[MYECKYIO MOMOLLb) U KOCBEHHbIE PacXofbl, KOTOPbIE B OCHOBHOM
CBsA3aHbl C BPeMeHHbIMY n3gepxkamu. Kpome Toro, BblgeneHsl
CyLLIECTBEHHblEe (haKTOPbI, BAMAIOLLME HA OLIEHKY SKOHOMUYECKON
ahpeKTUBHOCTU: pa3mep CynebHbIX U3OEePXKeK, ANUTENbHOCTb
pa3bupaTtenscTBa, MHPNALMOHHbIE NMPOLECChI, 0CBOGOXAEHWE
OT ynnatbl 1 BO3BpaT rOCyAapPCTBEHHON MOLUMMHBI, @ TaKkXe TvM
KOHTPaKTHOM Mofenu. B ctatbe coenaH BaXHbIN BbIBOL O TOM,
4YTO f@axe B Cryyae BblUrpbilla cropa B cyfe 6e3 ncnonb3oBa-
HWSi MeanaTMBHbIX TEXHOMOI M HA PaHHUX cTagusx (HanpasneHve
B KOMHaTbl MPUMUPEHNS) CyAebHOoe pa3bmpaTensCTBO He SBSET-
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ca 9pheKTUBHBIM CNOCOHOM YperynmpoBaHus pasHornacuin. No-
NyYeHHble BbIBOAbI U pe3ynbTaThl MOTYT CMOCO6CTBOBAaThL pasBu-
TUIO KOHCTPYKTUBHOIO MapTHEPCTBa Mpy peannsaumm npoeKkToB
N MPUHSATUIO NPEBEHTUBHbLIX MEP AJ151 CYLLECTBEHHOIO CHUXEHUSA
YPOBHS KOH(MKTHOCTU B MHBECTULIMOHHO-CTPOUTENBHOW cdhepe.

KnioyeBble crioBa: cornacuTesbHbIE MEXaHU3MbI, BHECYAE6HOE
paspeLueHne criopoB, 3KOHOMUYECKas 3¢hheKTUBHOCTb, Meana-
TUBHbIE MOAX0AbI, 3aTpatbl Ha cyaebHoe pa3bupaTtesibCTBO
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