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Contract structures for environmentally
sustainable development of enterprises
in the investment and construction sector

Striving to create a business environment that forms socially responsible business functioning is especially impor-
tant in the spheres of activity related to satisfaction of basic needs in housing, work, medicine, recreation, etc. Invest-
ment and construction activities carried out by various contractors are characterized by a high level of economic,
social and environmental risks. Their neutralization in the format of practical implementation of ESG principles for
the implementation of real estate creation and management projects is primarily related to the initial phases of
the project and taking into account socio-environmental requirements in contracts for the performance of works,
supplies, financing, equity participation, provision of services, etc. Contracts that take into account the requirements
of sustainable development in practice form a family of “sustainable contracts”. They are distinguished by the uni-
ty of economic, social and environmental requirements. The latter reflect the norms of national regulation and are
aimed at creating a legal environment of corporate responsibility of the construction business for sustainable devel-
opment. Based on international practice, the authors proposed the structure of the Concept of a “sustainable con-
tract” in construction. It covered both the system of sustainable development standards and the need to develop and
harmonize the Code of Sustainable Corporate Governance in Construction. The organization of activities in this di-
rection is seen in the interconnected joint aspiration of sectoral and territorial governing bodies, corporate and pub-
lic organizations, scientific and educational institutions to standardize investment and construction activities, devel-
op standard “sustainable contracts”, use out-of-court dispute resolution methods in terms of fulfilling obligations to
implement ESG principles, as well as the adoption of sectorial code of corporate construction management.
Keywords: sustainable development, sustainable development standards, investment and construction busi-
ness, corporate governance code, organizational activity tracks, coordination center
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INTRODUCTION

he semantic colonization of the future is funda-
Tmentally based on mandatory compliance

with environmental requirements of sustaina-
ble development. The concept of sustainable devel-
opment is creating not only new international rela-
tions, but also new business models, prompting a re-
think of the goals and objectives of development in-
stitutions. The declared ESG principles are reshap-
ing many types of activities, including the design,
construction and operation of real estate. The inter-
national practice of using reduced credit rates or
subsidizing them, methods of guaranteed sales and
promotion of products of environmentally oriented
manufacturers are currently being actively analyzed
and developed by enterprises of the investment and
construction sector. In this regard, there are many
tasks at the sectoral level of regulation, both in terms
of the norms recommended by the Ministry of Con-
struction of the Russian Federation, and in the con-

plementation of the principles of sustainable devel-
opment in the investment and construction sector.
This requires a detailed analysis and search for
mechanisms for implementing ESG principles for in-
vestment and construction activities.

MATERIALS AND METHODS

The evolution of the idea of sustainable devel-
opment, declared and researched initially by busi-
ness at the beginning of the XVIII century', was
fully developed in the late 80’s and early 90’s of
the last century. The report “Our Common Future”,
prepared by the UN World Commission on Envi-
ronment and Development, fixed certain limitations
in the exploitation of natural resources, affirming
the need to support the ability of the biosphere to
cope with the consequences of human activity. Al-
ready in 2005, the sustainable development agen-
da was formulated until 2030. The transformation
plan included 17 goals and 169 tasks?®. In the field

tractual format of interaction between members of
public associations (NOSTROI, NOTIM, etc.). At
the same time, the analysis of practice shows that
the participation of economic entities of the industry
pool remains beyond the active discussion of the im-

of specific economic activity, the basic principles
of sustainable development are modified into
the principles of sustainable innovative and envi-
ronmentally safe activities*. Back in 2004, UN Sec-
retary-General Kofi Annan formulated the ESG

1 Groschopf W., Dobrovnik M., Herneth C. Smart Contracts for Sustainable Supply Chain Management: Conceptual Frameworks for
Supply Chain Maturity Evaluation and Smart Contract Sustainability Assessment. URL: https://www.researchgate.net/publication/350763462_Smart_

Contracts_for_Sustainable_Supply_Chain_Management

2 Report “Our common future”. URL: https://www.un.org/ru/ga/pdf/brundtland.pdf

3 Who Cares Wins: connecting financial markets to a changing world. URL: https://www.unepfi.org/fileadmin/events/2004/stocks/who_

cares_wins_global_compact_2004.pdf

4 Evolution, basic concepts and experience of ESG regulation. URL: https://www.nifi.ru/images/FILES/Reports/HDW_Skonoruyeckue_

coumanbHble_ynpasneHyeckue_gaktopbl_ESG.pdf
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Main types of regulatory documents and initiatives in the world
and in the Russian Federation

Supranational regulation National regulation

1. UN Sustainable Develop- | 1. National codes of sustainable develop-
ment Goals until 2030 ment management

2. G20 Corporate Govern- | 2. National Corporate Governance Godes
ance Principles 3. Orders of the Government of the Russian

3. OECD Guidelines (for mul- Federation dated 14.07.2021 (defined
tinational enterprises) the goals and main directions of sustain-

4. Directive 2014/95/EU on able development, including green, in
non-financial reporting the Russian Federation)®

5. Roadmap for the devel- | 4. Decree of the Government of the Russian
opment of a set of stand- Federation No. 1587 of 21.09.2021 “On

ards, etc. approval of criteria for sustainable devel-
6. Voluntary disclosure initi- opment projects”®
atives 5. IRIIS and CLEVER Assessment Systems

Developed by the authors on the basis of

principles of business in his report “Caring Wins”. He addressed
them mainly to large companies, calling for voluntary compliance
with environmental requirements (E), social responsibility (S), cor-
porate governance (G), that is, compliance with ESG principles of
sustainable development. Industry ESG standards were rapidly
formed on their basis. Table shows the main types of regulatory
documents and initiatives in the world and in the Russian Federa-
tion.

As noted in’, there are already more than 400 different indexes
that disclose the requirements of the ESG principles®. At the same
time, their composition varies, forming the basis of decentralized
information control. The latter can significantly affect both stock and
bond quotes, as well as the investment attractiveness of a particu-
lar company, region and country as a whole.

Responsible business conduct is increasingly becoming
the norm even in the absence of unified approaches and unifor.
rules. We are certainly talking about large companies with more
than 500 employees. They are of the greatest interest to society.
Currently, large companies include environmental indicators, social
indicators and employment dynamics indicators in the annual re-
port in accordance with the EU Directive 2014/95/EU. The frame-
work approach to the report is set out in the White Paper®.

Analyzing the actively emerging approaches to modelling the en-
vironmentally sustainable development of territories, we note that
they are inextricably linked with the development of the concept of
a “sustainable contract”. The latter mediates relations between gov-
ernment and business, as well as business entities among them-
selves. The problem is structured in the following main aspects:

1) adjustment of the pre-contractual stages of agreeing on
the terms of interaction of the parties;

2) formation and evaluation of value-added chains;

3) conditions for disclosure of non-financial information;

4) the study of the increasing risks of activity in the context of
the emergence of new environmental requirements;

5) methods of out-of-court dispute resolution and search for
consensus on the ESG agenda.

The presented aspects are updated in practice, based on
the need for risk management to ensure sustainable development,
taking into account environmental requirements. Thus, one of
the most common trends of our time has become the commitment
of companies to minimize their carbon footprint. Despite the difficul-
ties of implementing the hydrocarbon agenda, switching to renew-
able energy sources, reducing greenhouse gas emissions are in-
creasingly becoming publicly verifiable commitments. The global
practice of extending ESG-principles compliance assessments to
all participants in supply chains, and in the investment and con-
struction sector to contractors and subcontractors, implies the com-
pany's desire to expand the range of business entities whose ac-
tivities should be examined for compliance with the requirements of
sustainable development. At the same time, the control of the reli-
ability of ESG reporting is not only strengthened, but also practices
of influencing the investment, financial, and transactional policies of
companies, as well as their communication formats, are being
formed. An analysis of international practice shows that the ESG
principles apply to investment contracts, loan agreements, joint
venture agreements, mergers and acquisitions [1, 2]. The use of
ESG conditions/clauses in contracts is essentially becoming an ac-
tual method of managing the risks of sustainable development.
Therefore, it requires the development of the concept of a “sustain-
able contract”.

RESULTS

It is obvious that the concept of a “sustainable contract” should
reflect the essence of the concept of sustainable development and
fix its goals and norms in the concluded contracts, step by step and
consistently forming the legal environment for the functioning of
a socially responsible business. Synthesizing the most common
views in international practice on the essence of a “sustainable
contract”?, its concept implements the principle of trinity in
the evaluation of business activities. These are compliance with so-
cial criteria, compliance with environmental requirements and eco-
nomic efficiency of activities (Fig.).

The practical implementation of the principle of the trinity of
economic, social and environmental projection of investment and
construction activities involves:

1) development of judicial and non—judicial practice of resolv-
ing economic disputes in the direction of providing judges, arbitra-
tors, mediators, consultants and experts with the possibility of ac-
curate qualification of the contract in the context of compliance with
ESG principles;

5 Decree of the Government of the Russian Federation dated 07/14/2021 No. 1912-r “On approval of the goals and main directions of sustainable (including green) development of
the Russian Federation”. URL: https://cloud.consultant.ru/cloud/cgi/online.cgi?req=doc&base=LAW &n=390943#4U1ZtZTvJhflgkLA
6 Decree of the Government of the Russian Federation No. 1587 dated 09/21/2021 (ed. dated 03/11/2023) “On Approval of criteria for Sustainable (including Green) Development

Projects in the Russian Federation and requirements for the Verification System of Sustainable Development Financing Instruments in the Russian Federation”. URL: https://cloud.consultant.
ru/cloud/cgi/online.cgi?req=doc&ts=xRLZtZTWGWgStpdp1&cacheid=F4732F717A4C56819784484654B6D707&mode=splus&rnd=dP1ZtZTVZXoDkVSC&base=LAW&n=442110&dst=10000

00001#7UNZtZTqYSrxLHMB1

7 International experience in the application of ESG standards (“Environmental, Social, Governance”) and the possibility of its use in Russia. Analytical report. URL: https://mfc-
moscow.com/assets/files/analytics/doklad_ESG_june_2020.pdf

8 ESG ratings and Russian practice. URL: https://pulse.mail.ru/article/esg-rejtingi-i-rossijskaya-praktika-1199614306218852031-9158657044695433727/

9 Talking the Human Rights Walk. URL: https://www.nestle.com/sites/default/files/asset-library/documents/library/documents/corporate_social_responsibility/nestle-hria-white-paper.pdf

10 Queinnec Y. Sustainable Contract: Concept's outlines and exploration tracks. URL: https://media.business-humanrights.org/media/documents/files/reports-and-materials/Sherpa-

on-sustainable-contracts-Jan-2010.pdf
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> Formation of the legal environment of corporate responsibility of the construction business
for the sustainable development of the investment and construction sector
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Creation of a system of standards for the sustainable development of the construction business

Development of guidelines for a new type of contracts in accordance with ESG principles
for the implementation of investment and construction projects

Adoption of the Code of Sustainable Corporate Governance in Construction

The concept of a “sustainable contract” in construction

2) formation of standards of social and environmental responsi-
bility of the construction business at all stages of its functioning, tak-
ing into account the subject binding to the activities of construction
contractors (designers, contractors, suppliers, creditors, sharehold-
ers, etc.);

3) development of standard contracts in order to ensure mutual
compliance of economic, social and environmental consequences of
investment and construction activities [3].

The implementation of these directions will require, from the point
of view of the authors, the unification of disparate norms and indica-
tors of sustainable development. This means that a “sustainable con-
tract” becomes a kind of tool for evaluating the effectiveness and
compliance of investment and construction activities with ESG prin-
ciples.

Summarizing international experience of the unification of contrac-
tual conditions in terms of compliance with the requirements of sus-
tainable development, we note the version of the standard

“sustainable contracts” developed by the American Bar Association
(MCC 2.0) in 2021. The most important thing for domestic practice is
the use of a contract controlmechanism equally applicable to suppli-
ers/contractors and buyers/users of products or services. Compliance
with responsible procurement practices “and due diligence in the field
of compliance with the rights of consumers of works and services”.
This approach in practice implements the principles of responsible
contracts', contributing to the integration of risk management meth-
ods. Their application is associated with the specification of contrac-
tual conditions associated with risk neutralization, disclosure of infor-
mation and the use of a system of special sustainability clauses.

The formation of standard/model “sustainable contracts” will re-
quire the organization of systematic analytical work in the field of im-
plementation of corporate, tax, environmental, administrative, labor
standards.rules and traditions of business turnover. For the investment
and construction sector, reference to ESG principles should occur al-
ready at the project initiation stage. The examination of the pre-project,

1 Principles of responsible contracts: integration of risk management related to human rights into the format of negotiations for the purpose of concluding contracts between the state
and investors: guidelines for negotiators. URL: https://www.ohchr.org/Documents/Publications/Principles_ResponsibleContracts_HR_PUB_15_1_RU.pdf
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project stages should be of the utmost importance. Prevention and
prevention of violations in terms of environmental pollution, energy ef-
ficiency, etc. it is advisable to carry out already at the stage of prepara-
tion of initial permits for construction. The rights and responsibilities of
construction participants to comply with ESG principles should be
fixed in contracts, taking into account the following requirements:

1) symmetry of rights and responsibilities, ensuring the potential
possibility of fulfilling the liability regime;

2) integrity, providing for obligations to follow the provisions taken
under the terms of the “sustainable contract”;

3) consistency, which involves synchronizing the efforts of coun-
terparties to comply with the principles of sustainable development
in the context of the above three main projections.

The declaration of requirements is a necessary but insufficient
condition for investment and construction activities carried out in ac-
cordance with the concept of sustainable development. We need
the will of the authorities and the efforts of the industry management
center in terms of search, development and implementation:

1) methods of coordination of activities, methods of supervision
and control at all stages of implementation of investment and con-
struction projects;

2) standard “sustainable contracts” regulating the entire range of
investment and construction processes;

3) forms of liability for breach of obligations;

4) the new functionality of the regulator, taking into account
the non-legal nature of industry standards;

5) methods of out-of-court dispute resolution, etc.

These actions are possible subject to the involvement of public
organizations (NOSTROI, NOTIM, etc.) that are able to organize
the online collection of information and systematization of proposals
of the business environment. Separately, we note that all organiza-
tional work should be based on digital technologies of the distributed
registry and blockchain. They will accelerate the processes of con-
tract control, provide an entrance examination of compliance and
reduce the risks of unfair performance of contractual obligations.
Moreover, the realization of the advantages of digital tools creates
conditions for the introduction of promising smart contract tools.

CONCLUSION AND DISCUSSION

The most important conclusion arising from the analysis of
emerging contract models that serve the transformation of the rela-
tionships of participants in investment and construction activities in
the direction of taking into account the requirements of sustainable
development is the understanding of the need to switch to new
standards of construction and real estate management. “Sustainable
contracts” containing socio-environmental conditions and reserva-
tions are essentially only the first step towards the implementation of
ESG principles in the industry. Obviously, it is not yet mandatory for
counterparties. It is also clear that the process of ensuring the imple-
mentation of the triune principle of sustainable development requires
the attention of not only the industry center, but also public organiza-
tions. The adequacy of the formed standards of investment and

KOHTpaKTHble KOHCTPYKLIMWN 3KOJIOTU4ECKHN
YCTOMYMBOro pasBuTuUa NpeanpuaTum
MHBECTULMOHHO-CTpoUTENIbHOMU cdepbl

CTpemMneHne K co3gaHunio 6usHec-cpepbl, HOPMUPYIOLLIENA COLM-
anbHO OTBETCTBEHHOE (PYHKLMOHMPOBaHME 6U3Heca, O0CO6EH-
HO BaXXHO B cdhepax AEeATeNbHOCTM, CBA3AHHbLIX C YOOBMETBO-

construction activity depends on their initiatives and consistent ac-
tions. In addition, regional authorities are becoming centers for
the development of guidelines and models of “sustainable contracts”.
This activity is particularly active in the areas of sanitary-resort treat-
ment and recreation. Environmental standards of the investment and
construction business in such areas are subject to significant correc-
tion and tightening [4, 5]. Thus, it is advisable to form three basic
tracks to ensure a business environment with corporate responsibil-
ity of the construction business for sustainable development in terri-
torial and sectoral formats. The first track will be the initiatives of
the industry regulator — the RF Ministry of Construction. According
to the authors, its tasks should include:

1) implementation of the sectoral concept of sustainable devel-
opment of the investment and construction sector;

2) systematization of approaches to the creation of standards for
the sustainable development of the construction business;

3) formation of the structure of the construction corporate gov-
ernance code.

The second track unites the efforts of public organizations and
associations initiating public hearings and discussion of methodo-
logical approaches to the selection of sustainable development indi-
cators in the context of the implementation of the triune principle of
comprehensive assessment of the completeness of the conditions
and clauses of “sustainable contracts”.

The third track concerns taking into account the territorial features
of the investment and construction business. It is also necessary due
to the specifics of communication and climatic conditions for the crea-
tion of construction products and real estate management.

The tasks and measures of the basic tracks should be mutually
consistent in content and linked in time. For these purposes, it is
proposed to create a Coordinating Council of representatives of sci-
ence, industry, enterprises, territories and public associations, sub-
ordinating its activities to the regime of joint responsibility for compli-
ance with the schedule of joint events.
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peHneM 6a30Bbix MOTPEOHOCTEN B XWUNbe, padboTe, MeguUmHe,
oTabixe U Ap. VIHBECTUUMOHHO-CTpOUTENbHAsA [OesATeNbHOCTb,
ocyLLecTBNsieMasi pa3nnyHbIMU KOHTpareHTamu, xapaktepuay-
€TCA BbICOKMM YPOBHEM 3KOHOMMWYECKMX, COLMAmbHbIX U 3KO-
NIOMMYECKUX PUCKOB. VX HenTpanusauus B hopmaTe npaktnye-
cKoW peanu3aumn ESG-npvHUMNOB OCYLLECTBNEHUSI MPOEKTOB
€o3aaHna U yrnpaBieHns HeOBMXUMOCTbIO CBsi3aHa, B MepByto
o4vepenb, CO CTapTOBbIMU ha3aMm NPoeKTa N y4eTOM coumanb-
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HO-3KOJ1I0rnM4ecKux TpeﬁoBaHI/IVI B KOHTpakKTax Ha BblMNOJIHEHNE
paboT, MOCTaBoOK, (huHaHCMpOBaHWe, JONeBOe y4acTue, okasa-
Hue ycnyr n gp. KoHTpakTbl, yuuTbiBatoLme TpeboBaHmns yCToMn-
YMBOrO Pa3BUTUS, HA MPaKTUKE (DOPMUPYIOT CEMENCTBO «YCTOM-
YMBbIX KOHTPaKTOB». /X OTAMYaeT eAuHCTBO 3KOHOMMUYECKUX,
coumanbHbIX M 3KONOrMyeckux TpeboBaHui. MocnegHue oTtpa-
XaloT HOPMbl HALMOHANBHOrO PEerynvMpoBaHns W HanpasfeHbl
Ha (hopMMpoBaHWE NPaBOBOW cpefdbl KOPNOPaTUBHOW OTBETCT-
BEHHOCTM CTPOUTENbHOrOo 6M3Heca 3a YCTOMYMBOE pa3BUTME.
Basupysacb Ha MexayHapogHOWM NpakTuKe, aBTopbl MPEANOXMN
CTPYKTYpYy KOHLENUMN «yCTONYMBOrO KOHTPaKTa» B CTPOUTESb-
ctee. OHa oxBatuna n cuctemy CTaHgapToB YCTONYMBOrO pas-
BUTUA, N HEO6X0OMMOCTb pa3paboTku u cornacoBaHus Kopek-
ca yCTON4MBOIro KOPMopaTUBHOMO YNpaBiieHNs CTPOUTENTbCTBOM.
Opranunsauma [OesaTenbHOCTM B 3TOM HanpaBneHun BUAUTCA
BO B3aMMOCBSI3aHHOM COBMECTHOM YCTPEMJSIEHUN OTpacieBbIX
N TeppuTOopuarnbHbIX OPraHoB YMpaBfieHWsl, KOPMopaTUBHbIX
N O6LLECTBEHHbIX OpraHu3auui, Hay4HblX U 06pa3oBaTesibHbIX
YYPEeXOEHUA K CTaHAapTM3auvMnm WHBECTULMOHHO-CTPOUTEb-
HOM [eATenbHOCTU, pas3paboTKe TUMOBbLIX «YCTOMYMBLIX KOH-
TPakToB», WCMONb30BaHNIO BHECYAEOHbIX METOAOB paspeLle-
HWS CNOPOB B YaCTK BbINONIHEHUS 06513aTENLCTB N0 peann3aunm
ESG-np1HUMNOB, a TaKXe NPUHATUIO OTPaCcIeBOro Kogekca Kop-
nopaTuBHOro ynpasneHnsa CTPOUTEIbCTBOM.

KnroyeBble cnoBa: yctonynBoe pa3Butue, CTaHAapTbl yCTOM-
YYBOro pas3BuTUsl, UHBECTULNOHHO-CTPONTESbHLIN OBU3HEC, KO-
JEKC KopriopaTMBHOIo yrpaslieHWs, opraHn3aunoHHbIe TPpeku
AEATENILHOCTU, KOOPANHALMOHHBIV LEHTD
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